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OIOEST: 

1 .  Once a t i m e l y  p r o t e s t  t o  the  con t r ac t ing  
agency has been f i l e d ,  any subsequent pro- . 
t e s t  t o  GAO m u s t  be f i l e d  w i t h i n  10 working 
days a f t e r  t he  p r o t e s t e r  has n o t i c e  of 
i n i t i a l  adverse agency a c t i o n  on t h e  pro- 
t e s t .  T h e  time f o r  f i l i n g  a t  GAO is  not 
t o l l e d  w h i l e  a p r o t e s t e r  cont inues  t o  pursue 
i t s  p r o t e s t  w i t h  the  agency. 

2 .  Agency proper ly  re fused  t o  cons ider  product 
a l l eged  t o  be  equal  to t h e  s p e c i f i e d  brand 
name product w h e r e  product  d i d  not comply 
w i t h  a p a r t i c u l a r  f e a t u r e  of t h e  brand name 
item t h a t  was i d e n t i f i e d  i n ' t h e  s o l i c i t a -  
t ion.  

3. P r o t e s t  o b j e c t i n g  t o  s p e c i f i c a t i o n  requi re -  
m e n t  is u n t i m e l y  w h e n  f i l e d  a f t e r  c l o s i n g  
d a t e  f o r  r e c e i p t  of o f fe rs .  

Western Graphtec,  I n c .  p r o t e s t s  the issuance of o r d e r s  
DAAD05-84-F-4 118 and DAAD05-84-F-E266 t o  Could Inc. under 
r eques t s  f o r  q u o t a t i o n s  DAAD05-84-Q-0684 (FFQ-0684 1 and 
DAAD05-84-0-2554 (RFQ-2554) i s s u e d  by the  Army Mater ie l  
Command. Roth o r d e r s  were f o r  Gould r eco rde r s  and r e l a t e d  
equipment and were placed under Gould 's  Federal  S u p p l y  
Schedule (FSS) c o n t r a c t .  Western Graphtec contends t h a t  i t  
has FSS l i s t e d  equipment t h a t  would meet t he  Army ' s  needs 
a t  a lower p r i c e .  T h e  p r o t e s t s  a r e  denied i n  p a r t  and 
dismissed i n  p a r t .  

A recorder  o r  o s c i l l o g r a p h  records  d a t a ,  i n  t h i s  
case  e l e c t r o p h y s i o l o g i c a l  d a t a ,  by t r a c i n g  l i n e s  on moving 
c h a r t  paper. RFQ-0684, issued March 13, 1984,  requested 
q u o t a t i o n s  on a brand name o r  equal b a s i s  f o r  a Gould 
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r e c o r d e r  and  r e l a t e d  e q u i p m e n t  and  i n c l u d e d  a l i s t  o f  
s a l i e n t  c h a r a c t e r i s t i c s  t o  be  met by e a u i p m e n t  p r o p o s e d  a s  
e q u a l .  Among o t h e r  t h i n g s ,  an  e q u a l  r e c o r d e r  was r e q u i r e d  
t o  h a v e  a n o n - t h e r m a l ,  " p r e s s u r i z e d  f l u i d  w r i t i n g  s y s t e m  
a s s u r i n g  c l e a r  t r a c e s  o v e r  t h e  e n t i r e  pen  v e l o c i t y  r a n g e . "  
RFQ-2554 ,  i s s u e d  A u g u s t  8 ,  a l s o  r eques t ed  q u o t a t i o n s  f o r  a 
G o u l d  b r a n d  name recorder o r  e q u a l  and  r e l a t e d  e q u i p m e n t .  
T h i s  R F Q  d i d  not l i s t  s a l i e n t  c h a r a c t e r i s t i c s  b u t  t h e  b i d  
s c h e d u l e  i n d i c a t e d  t h a t  t h e  Gou ld  recorder  h a s  " i n k  w r i t i n g  
c h a n n e l s . "  

Under  b o t h  s o l i c i t a t i o n s ,  W e s t e r n  G r a p h t e c  q u o t e d  
p r i c e s  on i t s  Model WR-3101 O s c i l l o g r a p h  a s  e q u a l  t o  t h e  
Gould  r e c o r d e r .  L i t e r a t u r e  s u b m i t t e d  w i t h  W e s t e r n  
G r a p h t e c ' s  q u o t a t i o n s  i n d i c a t e d  t h a t  i t s  model  h a s  a 
t h e r m a l  w r i t i n g  s y s t e m .  I n  s u c h  a s y s t e m ,  l i n e s  a r e  t r a c e d  
by moving h e a t  s e n s i t i v e  p a p e r  u n d e r  a h e a t e d  s t y l u s  r a t h e r  
t h a n  by u s i n g  a p r e s s u r i z e d  i n k  pen  w r i t i n g  s y s t e m  s u c h  a s  
i s  u s e d  by G o u l d .  

P r o t e s t  u n d e r  RFQ-0684 

T h e  p r o t e s t  u n d e r  RFQ-0684 was u n t i m e l y  f i l e d  and is 
d i s m i s s e d .  T h e  r e c o r d  shows  t h a t  t h e  o r d e r  was p l a c e d  w i t h  
Gould  on J u l y  2 .  Western G r a p h t e c  p r o t e s t e d  t h e  r e j e c t i o n  
o f  i t s  lower p r i c e d  a u o t a t i o n  t o  t h e  Army o n  J u l y  3. By 
l e t t e r  d a t e d  September 1 7 ,  t h e  Army d e n i e d  t h e  p r o t e s t .  
W e s t e r n  G r a p h t e c  c q n t i n u e d  t o  p u r s u e  t h e  m a t t e r  w i t h  t h e  
Army and  d i d  n o t  p r o t e s t  t o  our  O f f i c e  u n t i l  October 2 6 .  

I lnde r  o u r  Bid  P r o t e s t  P r o c e d u r e s ,  o n c e  a p r o t e s t  was 
t i m e l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  a n y  s u b s e q u e n t  
p r o t e s t  t 9  our  O f f i c e  had t o  be f i l e d  w i t h i n  10 w o r k i n g  
d a y s  a f t e r  t h e  p r o t e s t e r  r e c e i v e d  n o t i c e  of i n i t i a l  a d v e r s e  
a g e n c y  a c t i o n  on t h e  p r o t e s t .  4 C . F . R .  5 2 1 . 2 ( a )  ( 1 9 8 4 ) .  
The  f a c t  t h a t  a protester  c o n t i n u e d  t o  p u r s u e  i t s  p r o t e s t  
w i t h  t h e  c o n t r a c t i n g  a g e n c y  does not a l t e r  t h i s  r u l e .  
E n e r g y  M a s t e r  o f  M a r y l a n d ,  I n c . ,  8 - 2 1 5 6 4 2 ,  J u l y  2 0 ,  1 9 8 4 ,  
8 4 - 2  C P D  11 7 6 .  S i n c e  Western G r a p h t e c  d i d  not  f i l e  i t s  
p r o t e s t  w i t h  t h i s  O f f i c e  w i t h i n  10 w o r k i n g  d a y s  a f t e r  
r e c e i p t  o f  t h e  c o n t r a c t i n g  o f f i c e r ' s  d e n i a l  of i t s  a g e n c y  
p r o t e s t ,  t h e  p r o t e s t  t o  our  O f f i c e  o f  t h e  o r d e r  f rom G o u l d  
u n d e r  RFQ-0684 i s  u n t i m e l y .  
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Protest under RFQ-2554 

The protest under RFQ-2554 is dismissed in part and 
denied in part. The Army made award to Gould after evalua- 
ting quotations from Gould and Western Graphtec. Gould 
priced its equipment at $ 1 8 , 7 5 6 . 7 2 .  Western Graphtec 
submitted two quotations, one at $ 1 3 , 7 5 6 . 0 0  for its Model 
WR-3101-8 and a second at $ 1 2 , 5 0 0 . 0 0  for its Model 
WR-3101-4. The contracting officer rejected Western 
Graphtec's offers because that firm proposed thermal 
systems. 

The Army's refusal to accept Western Graphtec's 
quotations was proper because, although RFQ-2554 did not 
contain a list of "salient characteristics" explicitly 
denominated as such, it did identify the Gould brand name 
products as having "ink writing channels." When a solici- 
tation sets forth particular features of the brand name 
item, these features are presumed to be material and 
essential to the government's needs. Nexus Inc., 8 - 1 9 6 5 9 3 ,  
Apr. 1 5 ,  1 9 8 0 ,  80-1 C P D  qI 2 6 9 .  It is clear that Western 
Graphtec's recorders did not conform to this requirement, 
and thus, could not have been accepted without an RFQ 
amendment and resubmission of quotes. Parkson Corp., 
B-187101 ,  Feb. 1 1 ,  1 9 7 7 ,  77-1 C P D  11 1 0 3 .  - 

To the extent Western Graphtec seeks to question the 
propriety of requiring an ink rather than a thermal system, 
its protest is untimely under our bid protest procedures, 
which required that protests of alleged deficiencies that 
are apparent in a solicitation be filed before the closing 
date for receipt of quotations. 4 C . F . R .  S 2 1 . 2 ( b ) ( l ) .  
Western Graphtec's submissions indicate that firm was aware 
that ink writing recorders were required but did not 
protest to our Office until after quotations were due. 

The protest under RFQ-0684 is dismissed: the protest 
under RFQ-25.54 is denied in part and dismissed in part. 

&F *R>an% 
General Counsel 
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